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EDITORIAL NOTES 





THERE WAS uP before the voters of the State of New York at the cur- 
rent (November) election a proposed amendment to the Judiciary article 
of the Constitution of that State, which a non-partisan committee of over 
200 lawyers from all counties urged the voters to adopt. Certain features 
of it we hope to see adopted in New Jersey before long. This is what 
the amendment was designed to effect in part; we note only four of the 
— involved as noted by the committee, which gives fifteen points in 
all: 

First—It authorizes all Appellate Courts in case of reversal to ren- 
der final judgment as justice might require and thereby avoid the delay 
and expense to litigants which the necessity for new trials heretofore in- 
volved. 

Second—It clarifies and renders more definite the jurisdiction of the 
Court of Appeals. 

Third—It authorizes an appeal direct to the Court of Appeals in 
cases where the only question involved is the constitutionality of a statute. 
This would avoid the useless delay and expense of a double appeal, one 
in the first instance to the Appellate Division and then another to the 
Court of Appeals. 

Fourth—It repeals the constitutional provision that no unanimous 
decision of an Appellate Division that there is evidence supporting or 
tending to sustain a finding of fact or a verdict not directed by the Court 
shall be reviewable by the Court of Appeals. This provision of the pres- 
ent Constitution, as experience has demonstrated, resulted in many in- 
stances in denying a review of what is essentially a crucial question of 
law, namely, whether there is any evidence whatever to support the find- 
ings or verdict. 





There is in Great Britain a Rent and Mortgage Restrictions Act of 
1920, where any person lets a house, or a part of a house to which the 
Act applies, and it is proved to the satisfaction of the county Court that 
the rent charged will yield a profit more than 25 per cent. in excess of the 
“normal profit,” the Court may order that the excess of rent shall be 
irrecoverable, and in cases where it is paid it must be repaid to the tenant. 
‘Normal profit” is defined as the profit which might reasonably have been 
expected from a similar letting in the year ending in August, 1914. A 
supplementary provision of the Rent and Mortgage Interest Restrictions 
Act of 1923 lays down, in connection with the sale of furniture, that 
where the purchase of any furniture or other articles is required as a 
condition of grant, renewal, or continuance of a tenancy or sub-tenancy 
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of a dwelling-house to which the principal Act applies, the price demanded 
shall, on request, be stated in writing. If it exceeds the reasonable price 
of the articles, the excess shall be treated as if it were a fine or premium 
required as a condition of the grant, renewal, or continuance. Possibly 
there is a hint here as to how landlord gougers might be treated in this 
State, when the uncertain Landlord and Tenant Acts come to be revised. 
At all events something needs to be done to help tenants in securing, by 
law, protection from unjust raises in rents. 





Those who have followed the autobiographical articles of the late 
Vice-President Marshall in the ‘New York Times” must have noticed 
the simplicity of his language and the all-pervading common sense which 
has characterized them. They are almost an education for readers who 
are interested in the bent of mind of one who sees things as they are and 
not merely as they seem to be. For one thing, while opposed on principle 
to capital punishment he had no sentiment toward releasing murderers 
convicted of their crimes by subsequent pardon. Noting one Indiana 
case he says: “In 1907 I was appointed to prosecute a man for one of 
the foulest cases of wife murder that I ever knew. I accepted it with 
the understanding that I did not believe in capital punishment. I tried 
the cause. When the jury went out, the first ballot was eleven for hang- 
ing and one for life imprisonment. The one for life imprisonment hap- 
pened to be a staid old Hollander, who called to the attention of the other 
eleven the fact that I was opposed to capital punishment. The second 
ballot was twelve for life imprisonment, and in six minutes after the 
jury left the box the verdict had been returned. It is not seventeen years 
since | tried that case, and yet this man is walking the streets to-day, a free 
man by the conduct of some subsequent Governor of Indiana, who par- 
doned or paroled over my protest. There will either have to be some way 
provided to keep these fellows in for life when they are once sent there, 
or those of us who are opposed to hanging will have to give our unwilling 
consent to ending the dangers to society of these willful and deliberate 
murderers. I am a pretty old man, but I may live to see those Chicago 
boys pardoned out of Joliet. The Judge who tried them evidently knows 
but little of human life. He let them off with life imprisonment on ac- 
count of their youth, when, if he knew anything, he knows that they have 
far more knowledge of life in all its varied relations than the man of 35 
had thirty vears ago.” 

On the point of the circulation by the hundreds of thousands of 
Congressional speeches hear him: 

“I doubt whether one in every thousand of the speeches that are sent 
out from Washington is read. Invalids who have exhausted the detective 
novels in the library, and men on the verge of madness and contemplating 
suicide, may screw their courage up to reading these long speeches which 
come out, but I doubt if many more people do so.” 

We could multiply these sensible views, related as a lawyer and also 
told as a political man of affairs, by the score. When the full volume ap- 
pears as a book publication it should have a wide circulation. 





It seems a pity that, under our law and Court rules, ten months 
elapsed between the time of the slaying of State Trooper Coyle in Som- 
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erset county, and the final opinion in the Court of Errors and Appeals, 
delivered last month, which overturned completely the appeal of the 
murderer who sought to gain his freedom from the execution of the 
legal penalty. Genese, self-confessed murderer, was arrested right after 
the offense, was soon indicted, tried, found guilty and sentenced to death. 
He had had a bad record, and the “hold-up,” staged by him, was a flagrant 
as any of which we have knowledge. During the law’s delays he hoped 
to be freed. All criminals hope for this and always employ a lawyer— 
or his friends do for him—to contest the verdict. In this case he had no 
ground for appeal; the opinion of the Court of Last Resort sweeps the 
defense away as if it were one of straw. Swift and certain punishment 
for heinous crimes has never been demanded by the public so much as 
now. 





A whole evening’s entertainment can be secured by anyone who reads 
the opinion printed in this issue by Mr. Justice Minturn on whether the 
calling of another a “souphead” is to make him punishable under the 
Disorderly Act. The law is never dry when such cases are reviewed by 
this Justice. 





Judge Caffrey’s opinion in the famous Noel case, published on an- 
other page, seems to us a sensible one. A jury may well pass upon the 
contentions of the able lawyers concerned, although, of course, it means 
expense to Essex county and an immense amount of repeated testimony 
by so-called expert doctors which may well mystify both jurors and the 
public. The doubt of insanity in such a case ought not always to be 
thrown against the State, especially when the crimes committed by the 
defendant rate among the most horrible of the year. One thing the pre- 
liminary investigation and the trial to follow are likely to accomplish— 
the passage of a law by which only approved experts, paid for not by 
one party or another but appointed by a Court and answerable only to 
their intelligence and conscience for what they testify, can be sworn as 
experts in a case of felony. This is another subject on which the late 
Thomas R. Marshall expressed himself with great sense and justice in his 
autobiography. Hear him (referring to certain cases in which he had 
acted as an attorney): 

“TI listened to these experts hired by myself and hired by the op- 
posing counsel in cases that were interesting and far too numerous to 
mention until I reached the conclusion that about the most spectacular 
fraud that has ever aired himself before the American people is the so- 
called medical expert. By this I do not mean to say that he does not 
know anything, that he has not any more knowledge that I have, any 
more skill in determining what is the real condition of a man’s mind, but 
I do mean to say that the jurisprudence of America is disgraced by some 
of those in the medical profession. Surely, if it be a science then there 
should be no dispute upon the facts as to what should be the conclusion. 
If they know, they should agree. And, consequently, their total lack of 
agreement compels me reluctantly to pronounce about a profession for 
which I have the very highest personal regard and of which my own 
father was a member that their views are so frequently jaundiced by the 
pay they receive that it is the most difficult thing in the world to tell who 
is speaking the exact truth, uncolored by personal interest and who has 
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suffered his views to be colored by his employment. We are not up to 
date in America along the line of expert testimony. These men do know, 
or can know, their opinions should be taken and should be relied upon, 
but they should be removed from the sphere of being either witnesses for 
the prosecution or witnesses for the defense. For their skill, their learn- 
ing and their integrity they should be appointed a commission by the Court 
to hear the views, examine the patients, take all the time and precautions 
they please and make a report as officers of the Court, and this report 
should be final in its character. And this commission should be paid for 
as a part of the expenses of the trial. In no other way can the law justify 
itself with reference to expert sceinianall 


AUTOMOBILES AND VICARIOUS LIABILITY 


The principle of responsibility for - the torts of another has found an 
interesting extension in New York, Chapter 534 of the Laws of 1924: 

“Section 1. Chapter thirty of the Laws nineteen hundred and nine, 
entitled, ‘An act relating to highways, constituting chapter twenty-five 
of the consolidated laws,’ is hereby amended by adding a new section, tc 
be section two hundred and eighty-two to read as follows: 

“Section 282-e. Negligence of operator other than owner attribut 
able to owner. Every owner of a motor vehicle operated upon a public 
highway shall be liable and responsible for death or injuries to person o1 
property resulting from negligence in the operation of such motor vehicle 
in the business of such owner or otherwise, by any person legally using 
or operating the same with the permission, express or implied, of such 
owner. All bonds executed by or policies of insurance issued to the 
owner of a motor vehicle shall contain a provision for indemnity or se- 
curity against the liability and responsibility provided in this section. 

“Section 2. This act shall take effect July first, nineteen hundred 
and twenty-four.” 

Liability without fault is not novel in Anglo-American law, but un 
less this section is narrowed by Court decision, it is a startling extension 
of any previously known application of the principle. 

Perhaps the best known instance of vicarious liability is involved in 
the rule respondeat superior. This rule is “of Lord Holt’s making,’ 

Vicarious Liability, T. Baty, p. 151.) and is based on dicta of that dis- 


tinguished Judge, beginning about 1698, and only “firmly established ir 
1706 by the decision of the King’s Bench in Brucker v. Fromont, 6 T. R 
59” (Frolic and Detour. Y. B. Smith, 23 Columbia Law Review 444 


3 Even since that decigion, however, the Courts have had muct 
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difficulty in determining whether or not the Act was sufficiently in the 
he servant’s employment to establish a liability on the part of 
the master. To narrow the question to the problem of automobiles in- 
volved in Chapter 534, the master would clearly not have been liable 
without the statute, if the servant was using the automobile on a “frolic 
of his own” (Joel v. Morison, 1834, 6 C. & P. 501, p. 503, cited in 23 
Columbia Law Review, 444.) nor will the statute impose responsibility 
if the car has been taken out of the garage without the master’s consent 
A more difficult question arises where the servant having taken out the 
automobile on his master’s business extends or changes his trip to ac- 
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complish a purpose of his own—the theory of detour. Sometimes the 
chauffeur may deviate only a few blocks from his regular course to do 
his own errand and other cases have been reported in which he started in 
an opposite direction from that which he normally would have followed 
on his master’s business, or he may have picked up a friend and have 
taken him to a place which required a deviation from the route which 
he should have taken had he attended strictly to his employer’s affairs. 
The question of whether the chauffeur was acting in the scope of his em- 
ployment in such cases so that his employer was liable under the rule of 
respondeat superior has caused varying decisions among the Courts of 
New York. The Judges have found it hard to determine when the ser- 
vant has finished his own trip, and has returned within the scope of his 
employment, so that the master must pay damages for an accident caused 
by his fault. In three recent cases the trial Court and the intermediate 
appeal Court held the master liable. (See Reily v. Standard Oil Co., 
231 N. Y. 301; Benevento v. Poertner Motor Car Co., 200 A. D. 887, 192 
N. Y. S. 338; Campbell v. Warner, 200 A. D. 888%, 192 N. Y. S. 
404; Fiocco v. Carver, 200 A. D. 33, 192 N. Y. S. 493). 
But the Court of Appeals reversed them all (Benevento v. Poertner Motor 
Car Co., 235 N. Y. 125; Campbell v. Warner, 234 N. Y. 645; Fiocco v. 
Carver, 234 N. Y. 219.), and the Legislature apparently in this Act has 
reversed the Court of Appeals. The Legislature has gone far beyond 
Lord Holt and the Judges who followed him in fixing responsibility in 
the employer. The Act expressly makes him liable whether the motor 
vehicle was being used in his business “or otherwise,” if the operator 
at the time of the injury was “legally using or operating it’ with the 
permission “express or implied” of the owner. Apparently then, where 
the driver was on an errand of his master’s the master would be liable 
even for injuries which occurred while the driver was making a detour 
on business of his own or accommodating a friend with a ride. 

The Legislature apparently has gone far beyond the relation of 
master and servant in laying down the rule. If the owner of a motor 
vehicle lends his car to a friend for a drive and the friend runs over a 
person on the road, is not the kindly owner responsible in damages for 
the negligence of his friend? The friend was certainly legally using the 
motor vehicle with the permission of its owner. Again, suppose an auto- 
mobile is rented and while thus in the legal possession of the lessee with 
the consent of the owner the lessee causes damage to person or property 
by negligent driving. Again, the lessor would seem to be liable for dam- 
ages. A case perhaps of great importance would arise in the event of 
conditional sale of a car, and an accident happening by the carelessness 
of the conditional vendee. He was certainly in legal possession of the car 
with the express permission of the owner, the conditional vendor, and 
under the terms of the statute it would seem that the conditional vendor 
would be liable and responsible unless the Court argued that the con- 
ditional sale was in effect a contrivance for granting credit to the vendee 
and that for the purpose of this section the conditional vendor would not 
be treated as owner. Suppose that a car owner goes to Europe and rents 
his car for a year, will he be liable as “owner” for anything happening 
during the year, or will the Court say that the person who has rented the 
car will be considered the “owner,” for the purposes of the Act? 
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It may be possible for the Court to seize on the clause “in the busi- 
ness of such owner or otherwise,” to limit the operation of the statute to 
chauffeurs employed in a business and to argue that the words “and 
otherwise” were intended to clear up the doubt cast by the decisions as 
to whether the owner of the business was liable for all accidents occur- 
ring while the motor car was being driven by one of his employees, 
whether or not the accident occurred under such conditions that the 
driver could be clearly said to be in the scope of his employment. 

The act would not apply to cases where a chauffeur took out his em- 
ployer’s automobile without his employer’s consent. The unauthorized 
use of a motor vehicle is expressly made a larceny by Chapter 500, Laws 
of 1922, so he would not be “legally using or operating the same with 
the permission, express or implied, of the owner.” Again, how far is 
a person who has converted the car to a use not that for which it was 
loaned or hired to him, in lawful possession with the consent of the 
owner? For instance, if a car is loaned to go to Philadelphia and the 
borrower goes to Boston, would the owner be liable for accidents happen- 
ing on the Boston trip?—Joseph P. Chamberlain in American Bar Asso- 
ciation Journal. 





AMERICA AND WORLD TELEPHONES 


America exceeds all the rest of the world in the number of telephone 
instrumen’> in use. 

The © 347,395 installations in the country give the United States 
the inte*»>.:onal telephone championship. The whole of Europe has only 
5,863,bc4 telephones. Asia, boosted by Japan, comes next with 724,426, 
an is followed by South America, which has 326,968. A group of island 
cou ries, including Australia and the Philippines, has 436,439, leaving 
an undistinguished last place among the continents to Africa, with 128,951. 

How easily North America maintains its lead over all other continents 
can be gathered from the fact that Canada comes along with 944,029 
instruments .» add to the figures for the United States, thus contribut- 
ing to the wup ort of the North American record more telephones than 
there are on any other continent except Europe. 

The statisticians consider significant a comparison by the number of 
telephones to each 100 of population. They believe that on this basis the 
real usefuln s of the telephone is ascertained far better than by a flat 
comparison f numbers installed. At the head of the list stands the 
United States with slightly more than thirteen telephones per 100, in 
contrast with Russia’s one-tenth gf I per cent. at the bottom of the list. 

This table makes out a fine case for the Scandinavian countries as 
world progressives, with Australia and New Zealand closely following. 
After the United States and Canada, the five next places are taken by 
Denmark, New Zealand, Sweden, Norway and Australia in the order 
named. Little Finland is fairly close on their heels, immediately follow- 
ing Great Britain and leading Austria, the Argentine, France and many 
others. 

Of the twenty-seven countries listed as to number of telephones per 
100 population, not a single Latin country of Europe comes in the top 
half. It remains for a Latin country of this hemisphere to stand highest 
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among them, which is done by Argentina, standing fourteenth. The 
telephone seems not to fit the genius of Latin countries as it does that of 
North America and Northern Europe. 

The same fact is borne out in another list of telephones per 100 
population included in the compilation, this time a list of cities. The list 
includes forty-nine cities of many countries, and Latin cities do not appear 
until twenty-second and twenty-third places, when this hemisphere leads 
with Havana, Paris coming next. 

The tables of cities confers a new immortality upon Omaha, for the 
Nebraska city leads the world with twenty-eight telephones per 100 popu- 
lation. Again we find the Scandivanian note struck when we see that 
Stockholm comes second with 25.4 per 100 population. The nine next 
are American and Canadian cities, then come Copenhagen and Chris- 
tiania, clinching honors outside this continent for the Northmen. 

In ratio of telephone to population, Chicago is obliged to take eighth 
place, while New York rides still further back as eleventh. There is some 
consolation for these cities, however, in the fact that Paris appears as 
No. 23, while London just gets into the first half as 24. Rotterdam occu- 
pies the middle position in the city list and Amsterdam leads the second 
half. Naples is the last. 

Facts also appear in a compilation on the subject of international 
telephone earnings. The process used is to convert the figures given into 
United States dollars at average rates of exchange, thus affording a basis 
of comparison. In many countries, however, the disturbed exchange 
conditions deprived the figures of full significance and they were not in- 
cluded. Those that are given are: 


Gross Earnings 

earnings per phone 
BRIA. 65:0 64s cr ccondawendads $11,258,867 $45.13 
REE. cerdcnesaasienameaneaes 39,559-149 42.86 
Great Britain and North Ireland.. 63,342,328 61.40 
onan onde 00nahenensuesdnee 18,759,921 49.65 
ee re 10,984,719 60.83 
PD. Konvccndscnenesseneonns 19,879,434 51.19 
TINE csr scveosscnvasonns 8,445,870 51.32 
SE GEE 5 ca. c0sasaweaennes 684,900,000 48.28 


The number of communications both by telephone and telegraph 
have been recorded for many countries. In the United States the im- 
posing total of 19,181,519,000 wire communications was recorded for the 
year 1924. The only other countries that got into the billions were Ger- 
many, with 2,125,150,000, and Japan, with 1,730,034,000. The same fig- 
ures arranged on a per capita basis show, exclusive of the United States, 
that Scandinavian countries again lead, Denmark registering 121 tele- 
phone and telegraph calls per capita and Norway standing at 106.1. The 
only other country that gets over the 100 per capita mark is the United 
States, which leads all at 175.7. 

As to the relative proportion of government-owned versus private- 
owned telephones, the compilation shows a total of 6,699,029 telephones 
in government systems the world over, as compared with 16,205,386 oper- 
ated by private companies. The percentages are twenty-nine government- 
owned and seventy-one privately owned.—New York Times. 
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STATE v. NOEL 


(Essex County Oyer and Terminer, October 8, 1925) 


Murder—Indictment—C ontention of Insanity—Jury to Pass on Same 
Case of State of New Jersey against Harrison W. Noel. On indict- 
ment for murder. 
Mr. J. Victor D’Aloia, Assistant Prosecutor of the Pleas for Essex 
County, for the State. 
Mr. Merritt Lane for the defendant. 


CAFFREY, J.: Harrison W. Noel has been indicted, charged with 
the murder of Raymond Pierce. The defense contends that the prisoner 
is insane and not able to comprehend his position, or to rationally consult 
with counsel in the preparation of a defense. Therefore the precise 
question raised and decided in these proceedings is the mental state of 
the defendant at this time and only with relation to the issue raised by 
the defense. 

In State v. Peacock, 50 N. J. L., at page 36, Mr. Justice Reed, 
speaking for the Supreme Court, said: 

“It is undoubtedly the law that a person, who, by reason of insanity, 
is unable to comprehend his position, and of making his defense, cannot 
be placed upon trial for a crime. If the Court, either before or during 
the progress of such a trial, either from observation or upon the sugges- 
tion of counsel, has facts brought to its attention which raises a doubt 
of the condition of defendant’s mind in this respect, the question should 
be settled before another step is taken. The method of settling this pre- 
liminary question, where it is not the subject of statutory regulation, is 
within the discretion of the trial Court. The Court can itself enter upon 
the inquiry, or submit the question to another jury empaneled for that 
purpose.” 

The Court cites the case of Freeman v. People, 4 Denio 9. In the 
above cited case Justice Beardsley says, in discussing the New York 
statute with reference to its similarity with the common law rule: 

“If, therefore, the person arraigned for a crime is capable of under- 
standing the nature and object of the proceedings going on against him, 
if he actually comprehends his own condition in reference to such pro- 
ceedings and can conduct his defense in a rational manner, he is, for the 
purpose of being tried, deemed sane, although on some other subjects his 
mind be deranged or unsound.” 

During the hearing, which lasted five days, the testimony of eleven 
physicians and three laymen was heard and, in addition to their evidence 
orally, the transcripts of at least four physicians, containing their ex- 
aminations of the defendant in the form of questions and answers, were 
read into the record. The hospital record concerning the prisoner during 
his confinement at Overbrook from March 12, 1925, until his leaving 
there on June 28, 1925, together with the report of Dr. Slocum in charge 
of the Craig House, Beacon-on-the-Hudson, at which place the defend- 
ant stayed from July 18, 1923, until September 29, 1923, was also intro- 
duced as evidence. Of necessity the hearing made relevant considerable 
evidence as to the defendant’s mental state prior to the third day of Sep- 
tember, 1925, at which time Pierce met his death, but not on the theory 












cr 


7 ONT RR 


STATE V. NOEL 313 


that the defendant’s state of mind as found prior to that time would be 
conclusive or dispositive of the case under the issue as framed. There- 
fore the order of the Juvenile Court committing the defendant, under 
date of March 24, 1925, may be treated only as evidence in the case jus- 
tifying Noel’s admission to Overbrook Hospital pursuant to an order 
made by a Court of competent jurisdiction. Neither the findings of that 
Court nor the evidence supporting its conclusions are binding on this 
Court in this inquiry. 

A complete incorporation of the medical testimony would serve no 
purpose in this memorandum. However, a few excerpts of the testimony 
will be noted. 

Dr. LeRoy G. Kirkman, a physician of splendid reputation, examined 
the defendant on five occasions, the first on the 12th of September and 
the last on the 19th. He is of the opinion that the defendant is mentally 
capable of appreciating the predicament he is in, predicating his views 
upon the story the defendant told him touching upon the happenings of 
the crime, and not finding that he is suffering from any delusions or hal- 
lucinations or confusion in his mental processes. 

Dr. Edward W. Markens, the physician at the jail, is of the same 
opinion, it being based upon an observation of the defendant from day 
to day at the Essex County jail. 

Dr. Walter S. Washington, an alienist, examined the defendant at 
the Court House on September toth. The entire examination, in the 
form of questions and answers, was offered in evidence in addition to 
his oral testimony on the stand. Dr. Washington found his apprehension 
was good, his orientation perfectly normal, his memory, especially for 
recent events, was remarkably good, and that he gave a connected, co- 
herent statement of his personal history and family history. In answer to 
the specific question why he left Harvard College, he said he left there 
to earn money; that he was envious of the students because they had a 
lot of money. In response to the question whether or not he thought it 
was wrong to shoot people and kill them, his answer was, “Yes.” 

Dr. Ambrose F. Dowd, a specialist in nervous and mental cases, was 


_ offered by the State and testified as to three examinations of the defend- 


ant made by him at the county jail. As the result of these examinations 
he is of the opinion that the defendant appreciates his predicament and 
that he can aid counsel in the preparation of a defense. One of the ex- 
aminations of the defendant by Dr. Dowd was the day after he was 
brought to the Court House to plead. He detailed to Dr. Dowd the hap- 
penings and, in response to this question by Dr. Dowd: “Did you expect 
to plead to a charge?” answered: “Yes. I was to plead to a charge for 
murder and kidnapping.” Question: “But you did not plead?” An- 
swer: “No. The lawyers are going to renew their argument on Monday. 
I don’t know whether I will be taken down or not.” Question: “How 
are you going to plead?” Answer: “It doesn’t make any difference how 
I plead. They have my signed confession. Captain Mason has it.” 
Another witness, Dr. Christopher C. Beling, an alienist of reputa- 
tion, examined Noel on the 21st and 22nd of September. He, too, is of 
the opinion that the defendant is mentally capable of appreciating and 
realizing the predicament he is in; that he is charged with murder, and 
that he is mentally capable of aiding his counsel in the preparation of a 
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defense Dr. Beling’s examination was, in part, as follows: “I asked 
him how he came to do what he had done and he said, ‘Well, do you want 
me to tell you? I planned to get the money.’ I said, ‘You tell me your 
story,’ and then he started to tell me what he did. He said that after he 
had committed the crime—he said after he had killed the little girl, he 
had gone to the bank—he had gone to the post office and deposited a 
postal card informing an Edward Brown that they must get the money 
the next day and take the 8.22 train in the morning going to Philadelphia, 
and, when they saw a red balloon at the railroad track, they were to 
throw this money out, $4,000. He said he had gone there and waited 
and had held up the balloon and nobody threw the money, so he came 
back. I asked him, ‘How did you conceive this idea of taking this child, 
kidnapping this child for ransom?’ ‘I remember,’ he said, ‘the Phila- 
delphia case, where two men used a buggy and kidnapped a child. Of 
course I did not use a buggy.’ He said, ‘1 used an automobile.’ I asked 
him also how he felt about himself, as far as his own health was con- 
cerned, and he said, ‘I feel all right.’ He said, ‘I never felt right ever 
since they did a puncture on my spine in the hospital, and when I came 
out of the hospital I felt that the top of my head was off. I had a sen- 
sation in my head.’ He said when he went to the hospital he was all 
right; he knew everything that transpired in the hospital, except for a 
few days when he was very much excited, when he did not have his clear 
recollection. I asked him if he knew that it was wrong to kill a child 
and he said, ‘Yes, I know it is wrong.’ I said, ‘Why did you kill her?’ 
‘Because I did not want to be seen with her. If I had been seen with her 
they would have got me.’ I said, ‘Do you know what the punishment is 
for killing a person?’ He said, ‘Yes, it is the electric chair.’ ” 

On cross-examination all of the physicians called by the State, with 
the exception of Dr. Markens and Dr. Washington, testified that the de- 
fendant was suffering from dementia preacox, but, with all of this, they 
were of the opinion that a dement precox could appreciate circumstances 
surrounding him and could rationally consult with counsel. 

Dr. George Davies, a physician of experience in mental cases, testi- 
fied on behalf of the defendant. His first contact with him was February 
25th. On that occasion he made an examination of Noel and was one 
of the physicians to certify to the temporary commitment at Overbrook. 
Dr. Davies made an examination of the defendant on the 30th of Sep- 
tember, during the progress of this hearing, accompanied by Dr. Thomp- 
son. The defendant detailed his whereabouts to Dr. Davies from the 
time he left the hospital in June. In response to a question by Dr. Davies 
concerning the killing of Pierce the defendant said he remembered it. 
The Doctor testified that all through his examination he encountered much 
difficulty in getting answers from the defendant due to his hesitation in 
replying. He did say, as a reason for killing Pierce, that he needed the 
automobile and that if the decedent had been a white man he would have 
killed him just the same. He told the Doctor that the place of killing 
was in a quarry. He further told the physician that he remembered kill- 
ing a little girl and he thought it would do him a lot of good, and that 
it would make him like other people, and make him enjoy talking like 
other people. He was further asked if he realized that he could be pun- 
ished for what he did and he said he was told that he would be liable 
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to be punished by death for it. As a result of this examination and his 
knowledge of the defendant Dr. Davies is of the opinion that he is not 
able rationally to consult and assist counsel in the preparation of a defense 
and he is suffering from dementia precox. The doctor defined dementia 
precox as a term applied to a group of mental cases characterized by 
mental deterioration. 

Dr. Thompson examined the defendant on the 28th at the time of 
Dr. Davies’ examination. Dr. Thompson, at this examination, asked if 
they tried to harm the defendant at Overbrook, to which the defendant 
answered: “I used to think so, but I do not think so now.” The de- 
fendant further said that he thought they were trying to make a superior 
being out of him and that he thought he was a superior being; that he 
thought he was a second Christ. The doctor further questioned him as to 
whether or not he felt at any time in his past life up to the present time 
that he was mentally deranged or of an insane mind. The defendant said 
that he believed that at periods when he was in Overbrook and periods 
before that, but to-day he does not know whether his mind is sound or 
not, and he does not think that his mind was sound at the time of the 
commission of the crime. 

Dr. William B. Pritchard, an alienist practicing in New York City, 
produced by the defense, testified that he was introduced to the de- 
fendant at the county jail by Mr. Barber. The witness further testified 
that he explained to Noel that he was a specialist and that the purpose of 
his visit was to form an opinion as to the mental condition of the defend- 
ant, and that he asked the defendant if he knew who his counsel was, to 
which the defendant answered, “Mr. Lane.” Dr. Pritchard is of the 
opinion that the defendant is insane and is a dement precox and lacks 
capacity to rationally appreciate the circumstances or the position he is in, 
and that he cannot consult or advise with counsel. He predicates his 
opinion upon a history of the case as indicated by the records at Over- 
brook and an examination of the defendant himself. 

Dr. Frederick C. Horsford, a physician of reputation, practicing in 
the city of Newark, was also called by the defense. He made an ex- 
amination of the defendant on September 28th and reached the con- 
clusion that the defendant was insane and suffering from dementia 
precox, that he could not rationally appreciate the situation he was in 
and that he could not rationally consult with counsel and assist in the 
preparation of a defense. 

Dr. MacDonald, of national reputation, examined the defendant at 
the county jail September 22nd. He, too, concluded that the defendant 
was insane, basing this opinion upon the personal examination and an 
examination of the history of the defendant while at Overbrook Hospital 
and while at Beacon, New York, and that he was suffering from dementia 
precox, and that the defendant’s reason was impaired so that he could 
not rationally advise counsel or assist in the preparation of his trial. At 
the time of Dr. MacDonald’s visit to the jail, Mr. Barber introduced Dr. 
MacDonald. Comment on this is later noted. 

As pointed out, the Court is not called upon to determine whether 
or not the defendant was insane at any time prior to or at the time of the 
commission of the offense with which he is charged, and, assuming that 
the record shows that the defendant was suffering from some form of 
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insanity justifying his commitment to Overbrook under date of March 
24, 1925, the language of the Chief Justice in State v. Spencer, 21 N. 
J. L., at page 202, is pertinent: 

“Proof that a man has at some former period of his life been af- 
flicted with such insanity as would render him an unaccountable being, 
and exonerate him from punishment, is not sufficient, if it also be proven, 
or comes out in the evidence, that he has at any time since been so far 
restored to his right mind as to be capable of moral action and of dis- 
cerning between right and wrong. Otherwise a man who had once been 
out of his right mind might ever afterwards commit any crimes he chose 
without being held responsible for it. If it were true that insanity never 
left a man after once clouding his mind, then it would be enough to 
exculpate him to prove that he had once been insane. But it often occurs 
that men have turns or ‘spells’ of insanity, and then enjoy intervals of 
entire soundness of mind. Now, although they would be excusable for 
what they did ina paroxysm of madness, they are by no means excusable 
for what they do when they have their senses.” 

In United States v. Chisolm, 149 Fed. 284, the question was pre- 
sented whether one not entirely sane could be put on trial in a criminal 
case. The Court held there that if he comprehends his own position with 
reference to the proceedings and has such possession and control of his 
mental power, including the faculty of memory, as will enable him to 
testify intelligently and give his counsel all the material facts on the 
criminal act charged against him, he was subject to trial. 

It was also held, discussing capacity and comprehension, that mere 
incapacity to fully understand legal rights and to make known in an 
intelligent manner to his counsel all the facts material to the defense is 
not a sufficient ground for refraining from proceeding to trial. State v. 
Arnold, 12 Iowa, 479. 

In United States v. Chisolm, supra, the Court said: 

“It is impossible to lay down any fixed rule, as a matter of law, as 
to any particular state of facts which will unerringly demonstrate sanity, 
or the contrary condition of the human mind, or the degree of aberra- 
tion which, when found to exist, exempts an accused person from crim- 
inal responsibility, or unfits him to rationally aid in his defense, when 
arraigned for a crime. . . . But, whether or not an individual’s de- 
parture from general rules governing human action demonstrates such 
aberration of mind as exempts him from criminal responsibility, or shows 
unfitness on that account to be placed on trial, depends upon the circum- 
stances of the particular case, and is to be gathered not merely from the 
act for which he is arraigned, but must also be determined and tested in 
view of every other fact and cireumstance which sheds light upon the 
condition of the defendant's mind at the period as to which the inquiry is 
directed.” (See 3 A. L. R. 95-96.) 

The term to consult with counsel or to consult with anyone is a rela- 
tive one. To what degree one may consult with another is more or less 
dependent upon the subject matter and the information on the given 
subject. 

The Supreme Judicial Court of Maine said: 

“To consult is to apply for direction or information, to ask for ad- 
vice, to discuss something together, to deliberate.” Hewey v. Metropoli- 
tan Insurance Company, 62 Me. 600. 
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A careful reading of the testimony, aided by my observation and 
conversation with the defendant, and not being unmindful that the phy- 
sicians both for the State and defense are of the opinion that the defend- 
ant is suffering from some form of mental deterioration at this time, 
leads me to the conclusion that the defendant’s appreciation of his pre- 
dicament is apparent and that he comprehends his position wiih relation 
to the crime charged against him. 

It has been urged that no reliance could be placed upon anything 
that he might tell counsel, but the Court has no way of determining that 
at this time. The testimony, both in the form of the transcripts marked 
in evidence and the oral testimony of the physicians for the State and 
the defense, is replete with responsive answers to questions propounded 
to the defendant. The statement made by him to the Prosecutor’s office 
was examined into and many facts were found to exist in keeping with 
the statement. It seems to the Court that the solution of this matter up 
to the stage of this hearing has been due to the reliability of the defend- 
ant’s story as told by him. 

There has been much stress laid upon the defendant’s muteness, both 
as a sympton of dementia precox and as a hindrance to counsel in the 
preparation of his defense and, while there was much hesitation in the 
defendant’s answers to the various questions put to him, it seems Mr. 
Howard C. Barber, associate counsel, had little difficulty in conferring 
with the prisoner. At the time of introducing Dr. MacDonald to the de- 
fendant on the 22nd of September he said, “This is really the first private 
conference we have had. Dr. MacDonald wants to talk to you and I 
want you to talk to him just as you would talk to me.” The answers to 
Dr. MacDonald’s questions following this conversation seems to be freely 
made and they lacked the hesitancy which characterized some of the 
questions put to him at other examinations. 

As pointed out at the beginning of this memorandum, the issue here 
is a narrow one and, deciding the precise question framed, this Court is 
of the opinion that the prisoner is able to comprehend his position and to 
make a rational defense. 

Therefore he is remanded, with a direction that his guilt or inno- 
cence under this indictment shall be determined by a jury. 





IN RE CHARLES D. KIRK 


(New Jersey Supreme Court, October 3, 1925) 
Disorderly Conduct—Calling Another a “Bootlegger” and a “Souphead” 
On review of defendant’s conviction for disorderly conduct in the 
Recorder’s Court of Weehawken. Argued before Justice Minturn. 
Mr. William B. Stites for Defendant. 
Mr. William S. Stuhr for the Township. 


MINTURN, J.: The observant traveller, leaving the dizzy cliffs 
of Manhattan, in his progress up the Rhine of America, will inevitably 
have obtruded upon his expectant vision the bold outlines of a precipitous 
cliff of basaltic rock of glacial origin, which, Gibraltar-like, projects its 
giant outlines into the rolling waters of the majestic Hudson, guarding, 
as it were, the erstwhile fancied entrance of the visionary pioneer to the 
fabulous wealth of the Indies. Inquiry will elicit the information that 
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this monumental projection was intended by a natural prehistoric cata- 
clysm to mark the gateway to the famous Palisades, and that, stretched 
at its feet in bucolic simplicity, are the remnants of the beautiful emerald 
slopes, termed by the primeval natives “Awiehawk,” and, by the modern 
residents, “Weehawken.” Of these scenes the poet, Fitz-Greene Halleck, 
in ravishing transport, wrote: 


“When life is old, and many a scene forgot 
The heart will hold its memory of this.” 


Upon these arborial slopes, the traveller will be told, was enacted one 
of the greatest tragedies in American history, for there the scintillating 
Burr, in the day of the duel, took from human existence the erudite and 
heroic Hamilton, and to that extent sadly impoverished American public 
life. 

Although a century of national existence was passed, no stately mon- 
ument graces the site of that national tragedy, but, hidden away out of the 
vision of public observation, there has been erected by some public-spirited 
hand an attenuated enclosure that might be visualized as an adequate con- 
ception of Ibsen's “Doll House,” which contains a miniature carving of 
what we are informed in apologetic tones is intended to serve as a bust 
of the lamented Hamilton. But, like all modern self-concentrated town- 
ships, this municipality shares the unique distinction peculiar to the dress 
of modern modish femininity; it possesses neither distinctive bodily lines 
nor perceptible corporeal boundaries; so that the anxious traveller, intent 
upon seeking its historic landmarks, is unable without expert assistance 
to determine its terminus a quo, or its terminus ad quem. 

However, like all townships worthy of the name, it prides itself upon 
the possession of a town hall, which, like the Acropolis at Athens, or 
the Forum at Rome, is the Deuseex machina for all municipal lucubra- 
tion, the fount of all public inspiration and the mecca of all political 
ambition. 

It also enjoys the spiritual distinction of the early Church, in that 
it is built upon a rock, from which adamantine tenure neither the icon- 
oclastic hand of time, nor the progressive evolutionary argument of 
municipal ambition, have been able to dislodge it, but, enshrouded in an 
atmosphere of modern mysticism, retirement and modesty, it stands like 
the Rock of Ages, unmoved and immovable. 

Upon stated evenings, amid the quietude of an environment which 
makes for serious reflection and dignified procedure, the business of the 
township was transacted without ostentation, and yet with becoming dig- 
nity, decorum and dispatch, until the memorable night of June 3rd, 1925, 
when, in the quietude of their homes, the confiding inhabitants were 
startled, astounded, humiliated and shocked to learn that one of their 
honored representatives, in the solemn conclave of a public session, had 
been called a ““bootlegger” and a “‘souphead.” Such a flagrant contempt 
of the dignity of the town and its representatives was properly met by a 
proceeding under section three of the Disorderly Act against this de- 
fendant, and in due time he was found guilty before the Recorder, and 
sentenced to imprisonment, which, however, like the sword of Damocles, 
is hanging over him, while he behaves himself within the unobservable 
and indistinguishable limits of the township. 
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The defendant upon this review insists that if there be such an 
offense as is charged against him it was not committed in a public place. 
This contention is certainly unique, for if any place be public the hall 
erected by the public, for the transaction of public business, like a public 
park, is peculiarly within that designation. State v. Lynch, 23 N. J. L. 
J. 45; State v. Gross, 96 N. J. L. gor. 

But his strenuous contention is, and this connotes serious pause and 
no little bewilderment, that his utterances were terms of compliment and 
distinction rather than offensive epithets so as to be comprehended within 
the term disorderly conduct. Thus it is argued that while the bootlegger, 
like some of the early saints, may have had an unholy beginning, he has 
risen like the Phoenix, and stands today as the chivalric Bayard sans peur 
et sans reproche, the cynosure of every eye and the hope of every heart 
wherever liberty, unrestrained, possesses an admirer, and license unchal- 
lenged commands a champion. In various social circles, where bibulous- 
ness is ever the dominant thought, and the proverbial hip-pocket is seldom 
a vacuity, is he not recognized like Robespierre as the saviour of popular 
liberty ? 

In financial and business circles does he not command extensive 
credit when the ordinary purveyor of dry-goods receives scant accom- 
modation? Does he not boast of his estates and acquisitions, when the 
ordinary laborer in the vineyard struggles like Sisyphus to maintain his 
never-decreasing burden? Does not the government, in recognition of his 
potentiality and prowess, spend princely sums to padlock him on land and 
suppress his activities upon the raging main? Like the Publican does 
he not often occupy a prominent pew in our temples of worship; and 
are not the faithful publicly exhorted to pray for his deliverance from 
the bondage and prosecutions of the merciless minions of the law? Sure- 
ly, to quote Holy Writ, “By their fruits ye shall know them.” 

But with all its plausibility and force, this alluring picture of modern 
success and godliness presents another side. Reared above it all, like the 
condemning hand which consigned the Babylonian to disaster and ob- 
livion, is the handwriting of the Constitution and the law, which con- 
demns this unique malefactor as a criminal, and consigns him to the 
same moral and legal category as the pirate and the outlaw. 

No financial, social or religious recognition can remove the brand of 
Cain from the brow, or place a heroic halo upon the head of one who 
stands as a common felon before the law. When, therefore, this defen- 
dant publicly charged a member of the council, in a public place, with 
being a bootlegger, he charged him in legal effect with being a criminal, 
and thereby subjected himself to the charge levelled against him in this 
complaint. 

The mystical term “souphead,” however, stands in another category, 
and awakens delectable memories of the early well-kept home, fast dis- 
appearing, like many other cherished American institutions, before the 
tinsel invasion of that bird-like roost, appropriately termed a “flat.” This 
euphonious appellation seems to have had a local application peculiar to 
days when that attractive dish was made and consumed with relish and 
avidity by the habitues of that ancient comfort station, known as a bar- 
room. 
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The libraries and lexicons of neighboring municipalities furnish no 
clue to its origin, doubtless due to the fact that in those less-favored 
localities the canned variety fulfilled the local needs. Nor are we in 
anywise assisted in this research by the erudite researches of learned coun- 
sel, possessed as they are with a large and varied experience in the socio- 
logical conditions of the past. The difficulty of classification and etymol- 
ogy is, therefore, quite manifest, and, as in all such researches when mod- 
ern learning fails, recourse must be had to the ancient founts of inspira- 
tion. The antique genus “souphead” was doubtless the proud possessor 
of a mentality surcharged, among other things, with the diluted essence 
of succulent garden products; not radically distinguishable from the mod- 
ern vegetarian, whose dietary code has its genesis in soup as a funda- 
mental substratum. 

Magnum Caput of the luxurious Roman was possessed by a char- 
acter sui generis —a product of the rich Etruscan vineyards, not unlike the 
over-stimulated graduate of the embossed bar-room of later times, and 
subjected its possessor alternately to pity, ribaldry and ridicule, but in no 
proper sense could this proud product of inebriety be classed as a “soup- 
head.” 

When soup-houses existed as a social safety valve, assuming the 
status in modern life occupied by the Roman Panem et circenses, the 
master mind controlling the institution might well be termed a “souphead.” 
So also it may be accepted as a matter of judicial observation that during 
the lhightning-like rapidity with which some modern trials and arguments 
are conducted, Judges and lawyers alike, with equal rapidity, betake 
themselves to the nearest boniface, and there discard everything edible 
for this attractive and toothsome decoction, as though to evince that in 
some esoteric manner the rapid administration of the work typified by the 
blindfolded goddess is dependent upon the momentary acquisition and rapid 
digest rage of that ever-ready and most inviting dietetic staple. 

If, therefore, we apply the legal maxim noscitur a sociis to the situ- 
tion, the “souphead”’ maintains respectable and satisfactory relationships 
in all the dignified walks of life, and proverbially one is known by the 

company he keeps. 

in the light of these circumstances it will be quite universally con- 
ceded that the head which invented this popular gastronomic edible, like 
the genius who discovered the attraction of gravitation, or the rotundity 
of the earth, is entitled to the applause and gratitude, rather than the con- 
demnation of mankind. 

Obviously, therefore, the term cannot be deemed either undignified 
or offensive, and the defendant, whether conscious of his complimentary 
ebullition or not, cannot be adjudgéd guilty of disorderly conduct. 

The conviction, howev er, must be sustained upon the ground first 
stated. 


w 


bas nae re 
oe 





ee 


—sa 


a 

















N. Y. CENTRAL R. R. CO. V. SINGER MFG. CO. 321 


NEW YORK CENTRAL R. R. CO. v. SINGER MANFG. CO. 


(N. J. Supreme Court, Hudson County, Aug. 22, 1925) 
Shipment of Pig Tron by Freight—Responsibility for Mistaken Charges for Freight 
Action at Law. 
Messrs. Wall, Haight, Carey & Hartpence for Plaintiff. 
Messrs. Lindabury, Depue & Faulks for Defendant. 


MEMORANDUM 


CUTLER, J.: The plaintiff is a corporation of the State of New 
York, authorized to do business in the State of New Jersey, and hav- 
ing its principal office in New Jersey at Weehawken. ‘The defendant is 
a corporation of the State of New Jersey, having its office and principal 
place of business at Trumbull and Second streets, in the City of Eliza- 
beth in this State. 

On or about September 4th, 1920, Philip E. Wright entered into an 
agreement with the Hudson Valley Foundry Company, a corporation of 
the State of New York, having its principal place of business at Kingston, 
New York, whereby the Hudson Valley Foundry Company agreed to 
purchase, and the said Wright agreed to sell, a car load of Netcong pig 
iron at a stipulated price per ton (2,240 pounds) F. O. B. car, Netcong, 
New Jersey. 

The pig iron to fill this contract was purchased by Wright from the 
defendant at Netcong, New Jersey, and the said Wright, after the pur- 
chase of said iron, directed this defendant to ship the same by rail, con- 
signed to the Hudson Valley Foundry Company, Kingston, New York. 

On September 4th, 1920, the defendant, pursuant to said instruction, 
delivered said pig iron to the Delaware, Lackawanna & Western Railroad 
Company, whereupon there was issued by said Railroad Company a bill 
of lading covering said pig iron. The defendant by its duly authorized 
agent signed this bill of lading as shipper. 

On or about the same day the said Wright entered into another 
agreement with the Hudson Valley Foundry Company whereby the Hud- 
son Valley Foundry Company agreed to purchase and the said Wright 
agreed to sell a second car load of Netcong pig iron at a stipulated price 
per ton (2,240 pounds) F. O. B. car, Netcong, New Jersey. 

The pig iron to fill this contract was also purchased by Wright of 
the defendant at Netcong, New Jersey, and Wright, after purchasing the 
same, directed the defendant to ship the last mentioned pig iron by 
rail consigned to the Hudson Valley Foundry Company, Kingston, New 
York. On September 4th, 1920, pursuant to such instruction the deten- 
dant delivered said pig iron to the Delaware, Lackawanna & Western 
Railroad Company, whereupon there was issued by said Railroad Com- 
pany a bill of lading covering the last mentioned pig iron. This defen- 
dant by its duly authorized agent signed this last mentioned bill of lading 
as shipper. 

On or about the fifth day of September, 1920, the said Wright en- 
tered into a third agreement with the Hudson Valley Foundry Company, 
whereby the Hudson Valley Foundry Company agreed to purchase, and 
Wright agreed to sell a third carload of Netcong pig iron, at a stipulated 
price, per ton (2,240 pounds) F. O. B. car Netcong, New Jersey. Wright 
after purchasing the pig iron to fill this third order from the defendant, 
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directed the defendant to ship it by rail consigned to the Hudson Valley 
Foundry Company, Kingston, New York. On September 5th, 1920, the 
defendant, pursuant to last mentioned instruction, delivered the last 
mentioned pig iron to the Delaware, Lackawanna & Western Railroad 
Company, whereupon there was issued by said Railroad Company a bill 
of lading covering this third shipment of iron. The defendant by its 
duly authorized agent signed this third bill of lading as shipper. All three 
bills of lading were delivered by the defendant to Wright, who forwarded 
them to the Hudson Valley Foundry Company. 

No freight charges were demanded of or paid by the defendant at the 
time of the delivery of these consignments of pig iron, or any of them, 
to the Delaware, Lackawanna & Western Railroad Company. 

Each of these shipments of pig iron was transported by the Dela- 
ware, Lackawanna & Western Railroad Company from Netcong, New 
Jersey, to Bergen Junction, New Jersey, and from there by the Erie Rail- 
road Company to Little Ferry, New Jersey, and from there by the plain- 
tiff to Kingston, New York, where, on or about September 24th, 1920, 
upon surrender by the Hudson Valley Foundry Company, of the three 
bills of lading covering the three shipments of pig iron, the plaintiff 
delivered the same to the consignee the Hudson Valley Foundry Com- 
pany. 
At the time of the delivery of the pig iron the plaintiff demanded 
and received from the Hudson Valley Foundry Company as freight 
charges and war tax, on the first shipment, $58.34; on the second ship- 
ment $59.27, and on the last shipment $58.26, which sums were all 
that was then claimed to be due as freight charges and war tax on said 
shipments. 

Subsequently the plaintiff learned that through error of one or more 
of its employés, or of the employés of its connecting carriers, the amount 
for freight collected on the shipments respectively was less than the 
amount which should have been collected in accordance with the exist- 
ing tariff, classifications and regulations pertaining to such shipments. 

At the time the iron was so transported and services so performed, 
the plaintiff and its connecting carriers were common carriers for hire, 
and engaged in interstate traffic, and at least thirty days prior to such 
transportation and services, or any part thereof, had filed with the Inter- 
state Commerce Commission and at their stations tariffs, classifications 
and regulations showing the rates and charges for the transportation 
and services aforesaid, and had established said rates and charges, which 
they deemed reasonable and proper as applicable to such transportation 
and services, and computed, in accordance with the provisions of said 
tariffs, classifications and regulations, the charges for said transportation 
and services and tax should have been on the first shipment $120.85, on 
the second shipment $121.93, and on the last shipment $117.88. 

At the time of these deliveries and for four months thereafter the 
Hudson Valley Foundry Company was solvent, and paid all its bills in due 
course of its business. Since that time and prior to the institution of this 
suit, the Hudson Valley Foundry Company became insolvent and is no 
longer in business and is without any property out of which any portion 
of the balance now claimed to be due for excess freight on the said 
shipments can be satisfied. 
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At the time the Hudson Valley Foundry Company became insol- 
vent and prior thereto, neither the plaintiff nor either of the connecting 
carriers had knowledge or had received notice that the property so trans- 
ported had been purchased by Wright from the defendant or had been 
sold by Wright to the Hudson Valley Foundry Company or that Wright, 
after the purchase of the pig iron, directed the defendant to ship it, or any 
part of it, to the Hudson Valley Foundry Company, or that the defen- 
dant was not the owner of said pig iron, or any of it at the time it was 
delivered by the defendant to the Delaware, Lackawanna & Western 
Railroad Company, and the bills of lading issued therefor, nor had they 
made any inquiry in respect thereto. 

All claims of the connecting carriers of the plaintiff or freight and 
other charges by reason of the transportation of this pig iron has been 
assigned to the plaintiff. Demand was made upon the defendant by the 
plaintiff to pay the difference between the amount of freight charges and 
war tax, in accordance with the provisions of the published tariffs, classi- 
fications and regulations aforesaid, and the amount paid by the Hudson 
Valley Foundry Company on each of said shipments, which difference 
amounted on the first shipment to $62.51, on the second shipment to 
$62.66 and on the last shipment to $59.62, or a total of $184.79, no part 
of which the defendant has paid or is willing to pay. 

This suit was, therefore, instituted by the plaintiff on September 
12th, 1923, to enforce the payment of this balance. There are no dis- 
puted facts, and the question to be decided is, can the plaintiff under 
these facts recover against the defendant ? 

Both the counsel for the plaintiff and the defendant in their briefs 
have referred to the case of Louisville & Nashville Railroad Company v. 
Central Iron & Coal Company, in which the judgment of the Circuit 
Court of Appeals for the Fifth Circuit was affirmed by the United States 
Supreme Court (1924), 265 U. S. Rep., p. 59. 

In some respects that case was similar to this one. The Supreme 
Court said among other things in that case: 

“But delivery of goods to a carrier for shipment does not, under the 
Interstate Commerce Act, impose upon a shipper an absolute obligation 
to pay the freight charges.” 

In the same case the Court also said in its opinion: 

“Nor does delivery of goods to a carrier necessarily import, under 
the general law, an absolute promise by the shipper to pay the freight 
charges. We must, therefore, determine what promise, if any, to pay 
freight charges, was in fact, made by the Central Company.” 

Again the Supreme Court said in that case: 

“To ascertain what contract was entered into we look primarily to 
the bills of lading, bearing in mind that the instrument serves both as 
a receipt and as a contract. Originally the person from whom the goods 
are received for shipment assumes the obligation to pay the freight 
charges ; and his obligation is ordinarily a primary one. This is true even 
where the bill of lading contains, as here, a provision imposing liability 
upon the consignee. For the shipper is presumably the consignor; the 
transportation ordered by him is presumably on his own behalf; and a 
promise by him to pay therefor is inferred (that is, implied in fact), as 
a promise to pay for goods is implied when one orders them from a 
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dealer. But this inference may be rebutted, as in the case of other con- 
tracts. It may be shown by the bill of lading or otherwise, that the ship- 
per of the goods was not acting in his own behalf; that this fact was 
known by the carrier; that the parties intended not only that the con- 
signee should assume an obligation to pay the freight charges, but that 
the shipper should not assume any liability whatsoever or that he should 
assume only a secondary liability.” 

While these two cases are somewhat similar, there is a difference in 
the facts which changes the situation. The Supreme Court found in this 
Central Iron and Coal case, that 

“the bills of lading acknowledged receipt of the coke from the Cen- 
tral Company. But it did not sign them. Nor was it described therein 
as the consignor. There was no clause by which the shipper agrees ex- 
pressly either to pay the freight charges or to guarantee their payment. 
The goods received were not declared to be deliverable to the Central 
Company's order. On the contrary, the form of the bills of lading indi- 
cated that it was neither the owner nor the person on whose behalf the 
shipment was being made.” 

Under this state of facts the Supreme Court affirmed the finding of 
the Circuit Court of Appeals of the Fifth Circuit, that there could be no 
recovery. 

In the present case, all three bills of lading have among others the 
following condition:: ‘The owner or consignee shall pay the freight and 
all other lawful charges accruing on said property and, if required, shall 
pay the same before delivery,” which was one of the conditions in the 
bills of lading in the Central Iron & Coal Company case. 

In the present case the defendant signed all three bills of lading, 
designating itself in each one of them as the “shipper” and a shipper, 
unless the contrary appears, is presumably the consignor. 

Nothing appears in the bills of lading in this case to indicate that 
the defendant was not the owner or the consignor of this pig iron, or 
that the Delaware, Lackawanna & Western Railroad Company was to 
look to some other person as the owner or consignor from whom the 
freight and other charges could be collected if the consignee did not pay 
the same. 

There is nothing in these bills of lading that would in any way indi- 
cate that Wright had any interest in this pig iron. 

There was an implied promise on the part of this defendant, when 
it shipped this pig iron and signed the bills of lading as shipper, without 
notiiying the carrier that it was neither the owner or consignor of this 
pig iron, to pay the freight and other charges. 

The fact that the consignee accépted this pig iron, and paid the 
freight charges and war tax then demanded, does not relieve the defen- 
dant from liability. 

Neither does the fact that an error was made by the plaintiff or one 
of the other carriers which resulted in the delivery of this pig iron to 
the consignee without the payment of the full freight charges and war 
tax, or that the consignee became insolvent before the institution of this 
suit, relieve this defendant from the obligation to pay these excess 
charges; neither is the plaintiff estopped from recovering, because it 
allowed the consignee to become insolvent before it instituted this suit. 
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It has been held that “no contract of the carrier would reduce the amount 
legally payable, or release from liability a shipper who had assumed an 
obligation to pay the charges; nor could any act of omission of the car- 
rier (except the running of the statute of limitations) estop or preclude 
it from enforcing payment of the full amount by a person liable there- 
for.” Louisville & Nashville Railroad Company v. Central Iron & 
Coal Company, 265 U. S. Rep. 59; Pittsburgh, C. C. & St. L. R. Co. v. 
Fink, 250 U. S. Rep. 577. 

The conclusion reached is, that the plaintiff can recover the amount 
of this excess freight and other charges amounting to $184.79, with 
interest. 

As nothing was said on the oral argument, or mention made in the 
briefs, as to when the interest would begin to run, I will allow the parties 
ten days to present briefs on this question, if they so desire, and will 
withhold the signing of the findings of fact and postea, until that time. 





BAUER v. JAMES 


(Hudson County Circuit Court, October, 1925) 
Breach of Promise—Evidence for Plaintiff—Amount of Damages—Rule to Show 
Cause 

Action at law for breach of promise. Motion to set aside verdict 
on Rule to Show Cause. 

Mr. Edward Stover for Plaintiff. 

Messrs. Fisk & Fisk and Messrs. Anderson & Carrissime for De- 
fendant. 


MEMORANDUM 


ACKERSON, J.: This is a motion to set aside the verdict of $15,000 
for the plaintiff in the above entitled breach of promise suit, upon the 
following grounds: 

First, The plaintiff failed to sustain the burden of proof to show that 
she did not know that the defendant James was a married man at the 
time of his proposal of marriage and her acceptance. 

Second, That her statement of having informed the defendant James 
of her relations with Mr. Hanselman, prior to her acceptance of James, 
was false. 

Third, That the damages are excessive. 

There seems to exist a widespread misapprehension respecting the 
authority of a trial Judge to set aside a verdict, and, whenever a jury 
returns an unpopular verdict, the feeling seems to exist that the Judge 
presiding at the trial has authority to set aside a verdict thus rendered 
and grant a new trial. Fortunately, however, our Court of Errors and 
Appeals has very definitely defined the trial Judge’s authority over such 
matters in the following language: 

“To justify the setting aside of a verdict as against the weight of 
the evidence it must be so clear as to give rise to an inference that the 
verdict was the result of mistake, passion or prejudice.” Queen v. 
Jennings, 93 N. J. L. 353; Foesch v. Kick, 97 Id. 92. 

Guided by this rule, therefore, I have proceeded to consider and 
analyze the evidence presented in the above entitled cause pertaining to 
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the toregoing grounds presented by the defendant as reasons for a new 
trial 

First, upon the question of whether Miss Bauer knew that the de 
fendant James was a married man at the time of his alleged proposal and 
her acceptance. She denied on the witness stand that she knew that 
james was a married man until a few days before Christmas of 1923 
The couple met about the middle of September, 1923, and the plaintiff 
says they became engaged the latter part of that month, or within a 
period otf about two weeks after they first met. The following bit of 
testimony in which reference was made to statements made by Miss 
Bauer in her examination before trial is stressed by counsel for the de- 
tendant in his brief, and this testimony thus brought out reads as follows: 

Now, | will read to you from your testimony page 31 of the first 
session Didn't he tell you where he had been in the year 1921? A 
Oh, ves, | know what vou mean. He said he was there on his own ac- 
count, because he wanted to escape his wife. Q. Do you remember that? 
\. If it is there, | said it. Q. Answer the question yes or no; do you re- 
member that? <A. Yes.” 

On re-direct examination by her attorney, however, Miss Bauer 
made this explanation 

‘QO. At the second examination counsel asked where James had 
been in 1021 and vou said he went to Europe with his wife. Why did 
vou use the word ‘wife’ that time when you knew he was not married 
Nn 1921 Why did vou use the word ‘wife’ in that examination? A. 
When the examination took place it was after 1 filed suit and by that 
as convinced she was his wife and 1 used the expression from 
he knowledge 1 had. But 1 explained right away; | said it was a slip 

i 


" - e o - - chen *¢ aw a" en nena i} matte a . 
he tongue and | didn’t want it to stand because at the time I did not 
know 1t l was not convinced she was his wite 
Counsel for the defendant also stresses the letter written by the 
Pwr t- ‘ * nw <7. - in ~+ ~ c 4) ~ o 7 se 
fi ve detendant under date of September 30, 1923, in which 
s language appears 


Darling Walt. 1 wish we could soon stop this hide and seek game 


"ess vou as much and as often as | like, 


; penlv kiss and car 
but, of course, dear, that is for vou to know best.” 

The foregoing evidence, standing alone, would serve to indicate that 
Miss Bauer had some intimation, at least, that Mr. James was a married 
mian and 1 was so inclined to consider it at the hearing on this motion. 
mat a care re g of all of the testimony, and especially the reading of 
he mass of letters received in evidence, impels me to the view that the 

ty had abundant proof to the contrary 
the first place, the testimofly shows that Mr. James nowhere 
stated that he had informed Miss Bauer that he was a married man, 
although he admits wnting all of the letters which have been put in evi- 
Jence, from which it clearly appears that he considered himself engaged 
to her and even set the date for the marriage. 


. } - ~ “te serien +h 1 ‘or 7 r : bd 
The following excerpts from the letters written to Miss Bauer by 
Mr. James will serve to illustrate the proof which the jury had before 


t with reference to and bearing upon Miss Bauer’s knowledge of Mr. 
James’ married status. Exhibit 


P-3, written by Mr. James to Miss 


: < 
} hot the middle of ace) - — harerg, A oe 
bauer. about the middie o7 December, 1923, reads as tollows: 
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“TL would like to marry you on Sat. Evening, Dec. 22. At about 8 
p. m. in Jersey City. Then take express train at g p. m. to Philadelphia. 
Rest there over Sunday and then go on to Baltimore or Washington for 
8 days.” 

If Miss Bauer had been told, or knew that James was a married 
man, is it likely that such a letter would have come from him? 

Again in Exhibit P-19, a letter written by Mr. James to the plaintiff, 
after she alleges she first knew that he was a married man, the following 
appears : 

“So far there is no written or documentary evidence that I am 
hound to any woman 27 years ago. The 2 lawyers then interested are 
both dead. One 20 years ago and the other about 12 years ago (names 
were, A. I. Dorland & Cornelius VanCleef. Two lawyers 20 years ago 
at 2090 Nassau St.” 

This seems to bear out the statement made by Miss Bauer that James 
persistently declared that he was not married and only finally admitted 
that there had been some kind of a contract between himself and a woman 
named Dorland, whereby she was given the right to use his name, brought 
about through her parents, as an alleged means of hushing up a scandal 
which they threatened him with, but which, he asserted, never amounted 
to a marriage. 

Again on December 27, 1923 (Exhibit P-21), which was only a few 
days after Miss Bauer said she learned that there was a Mrs. James, who 
claimed to be the wife of the defendant, this statement appears in a let- 
ter from Mr. James to Miss Bauer: 

“Well I have advanced the matter of my dishonorable treatment to 
you. The madame today told me she would have her lawyer, Mr. Pal- 
liser in New York, put this matter legally in the proper shape that ! 
could lawfully marry you, and also [ announced that you had generously 
given me until Sunday to obtain this result. I[ will write you again 
plainly and truthfully tomorrow. I do most anxiously pray and hope 
you will sleep peacefully throughout tonight.” 

Again on January 15, 1924 (Exhibit P-25), Mr. James, concluding 
a letter, writes as follows: 

“T truly and conscientiously do love you dearly. Miss you terribly 
and want your kindness and love back again more than ever.” 

In the letter of February 6, 1924 ( Exhibit P-32), Mr. James had 
this to Say : 


“You must not have such dreadful things in your mind, not for 
one minute, about pistols and poison, no dear, never, never. With the 
purest thought and idea about you in every part of your lovable char- 


acter, I will take care of you to the very best that can be done for your 
health and comfort.” 

On February 28, 1924 (Exhibit P-38), he wrote to the plaintitf as 
follows: 

“May I say a word about that leather pocketbook you have ordered 
for me. I know it will be most useful. So kind and lovely for you to 
order it especially for me, but dearest, [ really don’t want you to spend 
a penny on me until I make good as an honorable man towards you.” 

Then on March 19, 1924 (Exhibit P-26), we find him writing as 
follows: 








SF kee ES EOD Sew a yee 


= we 


ae 


328 THE NEW JERSEY LAW JOURNAL 


“And this please let me add before I write my thoughts to follow,— 
first the way I feel,—(It is, I realize and understand deeply and in fact 
painfully, how your faith and belief in me is almost shattered.” 

In view of these excerpts from Mr. James’ letters, could it be stated 
that the jury was mistaken or swayed by passion or prejudice in finding 
that Miss Bauer did not know that he was a married man at the time 
of his proposal of marriage and her acceptance thereof ? 

What could the defendant have meant when he wrote, “Well, I have 
advanced the matter of my dishonorable treatment to you,” if he had 
either before or at the time of his proposal made known to Miss Bauer 
that he was a married man, or if the circumstances were such as put her 
upon inquiry with respect thereto? Certainly the defendant’s own esti- 
mation of his conduct is the best criterion by which to judge him, and, 
if he considered that his conduct towards Miss Bauer was dishonorable, 
he undoubtedly meant that he had led her to believe that he was an un- 
married man, for, had it been otherwise, it would not have been necessary 
for him to make the statement which he did; so I find that the jury was 
justifed in finding for the plaintiff upon the first ground advanced by 
the defendant for a new trial. 

With respect to the second ground advanced for a new trial, to wit, 
that Miss Bauer’s statement that she told James about her relations with 
Hanselman before she accepted James was false and a mere pretext to 
avoid a nonsuit on the ground of unchastity, we have the plaintiff's state- 
ment that she did tell Mr. James, and his statement that she did not. But 
here again | have examined the letters and on December 25, 1923, after 
the plaintiff says she first learned that Mr. James was a married man, we 
find him writing to her as follows (Exhibit P-29) : 

‘Let me say in closing with my loving good-night to you—that all 
and everything that you have confided in me since we first met in Sep- 
tember, is sacredly sealed away in my heart and mind, and my lips will 
never breathe even one word of all you have told me. You can rest in 
peace on my word of honor.” 

The jury could have found from this letter that the things which 
Miss Bauer had told him and which he promised to keep sacredly sealed 
upon his honor pertained to her relations with Hanselman, because at 
that time the defendant’s associations with Miss Bauer was known even 
to his wife, as will appear from his own letters above referred to; hence 
the only thing which he would promise to keep sacred would be those 
things pertaining to her honor, which thus far had not been divulged, 
except to himself. Furthermore, the jury could infer from the testimony 
that Miss Bauer, having had to divorce her first husband, and having 
been involved in the Hanselman Story, would take care that her be- 
trothal to Mr. James would be upon a frank and open understanding of 
her past history, so as to avoid any further trouble in the future. It 
would thus appear that the jury could very properly find that the evidence 
produced by Miss Bauer to sustain her contention that she had informed 
Mr. James of her relations with Hanselman preponderated over Mr. 
James’ bare denial. 

], therefore, conclude that the verdict of the jury should not be dis- 
turbed upon the first two grounds urged by the defendant for a new 
trial. 
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The defendant, however, contends as the last reason why a new 
trial could be granted to him that the verdict of $15,000 in favor of the 
plaintiff is excessive. 

Under the evidence in this case the jury could properly consider both 
compensatory and punitive damages, and the Court properly charged the 
jury that if they found that an engagement existed between the plaintiff and 
the defendant, which was brought about through deceit, or a wilful wrong, 
that, in addition to compensatory damages, punitive damages might be 
awarded. 

Counsel for the defendant argued at considerable length upon the 
proposition that Miss Bauer’s attitude was mercenary. He advances the 
suggestion that August could not mate with December, except upon a mer- 
cenary basis. But even conceding this somewhat doubtful point, never- 
theless the law does not require a woman to discard entirely the mate- 
rial consideration of a marriage proposal and, even though Miss Bauer 
may have been greatly influenced by Mr. James’ wealth, that does not in 
any way detract from the justice of her claim to be compensated for the 
breach of an engagement to marry otherwise properly entered into, and 
so under the head of compensatory damages the jury could take into 
consideration Mr. James’ wealth and what benefit Miss Bauer would have 
derived from his income, if she had become his wife. It is frankly ad- 
mitted that he had $96,000 worth of securities in a Trust Company in 
Jersey City, and, even though Mrs. James says that $67,000 of these 
securities were hers, nevertheless that left $29,000 belonging to James 
in this one safe deposit box, and the evidence would seem to bear out 
the fact that he had securities in other safe deposit boxes and had other 
property, because in his correspondence he refers to the fact of his being 
a wealthy man and assured Miss Bauer that she would be supported in 
perfect comfort for the rest of her life, and further referred to the 
bonds in this particular safe deposit box as a sort of “nest egg” put 
away for a reserve fund for their future life together; but, as already 
suggested, the jury could very properly have found that Mr. James 
should be punished for his conduct, and, under that head, our Courts have 
repeatedly stated that a verdict for punitive damages which would be 
a hardship for a poor man or a man in moderate circumstances would be 
no punishment at all for a rich man. 

Taking into consideration, therefore, all of the evidence which the 
jury had before it, the members were entitled to find, as they probably 
did find, that Miss Bauer should be awarded both compensatory and 
punitive damages, and, if they did, the verdict of $15,000 certainly was 
not excessive. 

A new trial, therefore, will be denied and the rule to show cause, 
therefore, discharged, and an order may be presented accordingly. 





IN RE CITY OF BAYONNE 


(Board of Public Utility Commissioners, Aug. 28, 1925) 
Water Rates—Rehearing of a Decision in March, 1923, Declined for Reasons Stated 
In the matter of the application of City of Bayonne for rehearing 
of decision of board entered March 27th, 1923, on rates of East Jersey 
Water Company, et al, and motion of respondent to dismiss application 
for rehearing. 
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Mr. Robert H. McCarter and Mr. James Benny for City of Bay- 
onne 
Mr. Frederic Faulks for Passaic Consolidated Water Company. 


THE BOARD: The City of Bayonne makes application for the 
rehearing and reconsideration of the decision of this Board of March 27th, 
1923, in the matter of rates at least to the extent that such rates as hereto- 
fore fixed by the Board affect the City of Bayonne. The reasons urged 
for such reconsideration will be hereinafter stated. There was also heard 
at the same time the application of the Passaic Consolidated Water Com- 
pany (the successor of the East Jersey Water Company group) to dismiss 
the application of the City of Bayonne, for rehearing. 

lt is to be noted that the petition of the City of Bayonne does not 
pray that the Board institute new proceedings to determine the rate at 
the present time, but, on the contrary, petitions for the reconsideration and 
the determinations and findings in its decision of March 27th, 1923, the 
contention being that any reconsideration resulting in a readjustment of 
the rates will be effective as against the City of Bayonne from the date 
of the Board’s previous decision. 

Che reasons urged are generally as follows: 

1. That the Board did not give due consideration to the water con- 
tracts existing between the New York and New Jersey Water Com- 
pany and the East Jersey Water Company and the rights of the City of 
Bayonne in said contract. 

2. That proper notice was not given of the hearing in which the 
Board rendered its decision of March 27th, 1923 
3. That the ¢ ag | has disposed of a substantial part of its prop- 
erty, viz.. Montclair Distribution System, since the Board’s decision. 

4. That the rates as fixed by the Board for the City of Bayonne were 
not comparable with rates of the constituent companies in other munici- 
palties and hence discriminatory as agamst the City of Bayonne. 

The foregoing reasons are the only ones sufficient for the Board's 
consideration in determining the matters now before it. At the time of 
the Board’s decision, the present respondent, the Passaic Consolidated 
Water Company, was composed of several ind lepende nt Companies, which 
have, since the Board’s decision, been consolidated into one Company 
with the Board’s approval. In the Board’s decision of March 27th, 1923 
he systems of the various Companies were treated as a whole ‘and rates 
were fixed and determined as though the various Companies were one sys- 
tem; this treatment of the Companies being subsequen tly approved ‘by 


us 


the Supreme Court of this State. 

With respect to the reasonsaurged for reconsideration it appears 
that full consideration was given to the fair and equitable distribution of 
rates to the municipalities served by the several Companies in accordance 
with the properties and operating costs of the various Companies allocated 
to the service of the respective municipalities. Full consideration was 


likewise given to the contracts and rates fixed thereby existing between 
the New "York and New Jersey Water Company and the East Jersey 
Water Company and the rates of the City of Bayonne as affected there- 
by. Reference to the record and briefs in the proceeding upon which 
the Board made its determination clearly indicates that all matters now 
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mentioned under these points for rehearing were fully considered and 
determined by the Board at that time. The Board’s decision was like- 
wise reviewed on certiorari in the Supreme Court and subsequently on 
appeal by the Court of Errors and Appeals of this State, and its deter- 
minations and findings in these respects were affirmed. 

We also find and determine that proper notice as required by law 

was given to all parties properly interested in the proceedings then pending 
before the Board. 

While the statute provides that the Board may reconsider at any time 
its orders or determinations, still an application for this purpose should 
present facts in the nature of newly discovered evidence or such additional 
facts or reasons as would lead to a conclusion different than that already 
found. The applicant has failed to present facts or reasons of this 
character. 

The petitioner also urges a reconsideration of the Board’s decision 
upon the ground that the respondent has disposed of the Montclair Dis- 
tribution System, a substantial portion of its property, and, this property 
having been withdrawn from its system, a reconsideration of the rates 
should be had on this basis. As to this reason it is sufficient to say that 
a change in the Company’s properties which occurred some time after 
the Board’s decision might be a reason to institute an entirely new pro- 
ceeding, but clearly offers no reason to reconsider a decision made by the 
Board at a time when this property was a part of the system of the 
Companies. 

The application of the petitioner is made over two years after the 
decision of the Board. With the exception of the sale of the properties of 
the Montclair Company, the reasons now urged were available to the 
petitioner at the time of the Board’s decision. If any readjustment effect- 
ing a decrease in the rates fixed by the Board’s decision were now made 
to the City of Bayonne it would be impossible to obtain this revenue from 
other portions of the Company’s system. The reduction would be a loss 
in revenue to the Company. The Supreme Court and the Court of Er- 
rors and Appeals of this State in affirming the Board’s decision, have 
determined that the total revenue provided by the rates as then fixed by 
the Board was reasonable and necessary to assure a fair return to the 
Companies on the value of their property devoted to th e public use. The 
petitioner, therefore, is in laches at this time in its application for a modifi- 
cation and a readjustment of rates as they now apply to the City of 
Bayonne. 

An order will be entered granting respondent’s application to dis- 
miss the petition for a rehearing and reconsideration of the Board’s deci- 
sion of March 27th, 1923. 





ABSTRACTS OF RECENT PUBLIC UTILITY DECISIONS 


In re Atlantic City & Shore R. R. Co—Somers Point by its Com- 
mon Council, complained of the removal of the express office of the R. 
R. Company from Somers Point and refusal to provide express service. 
The Company gave reasons of inconvenience to itself, loss, etc. The 
Board: “Since the hearing on June 19th the Board has received a protest 
* from Seaview Winery, with cellars at Linwood, protesting against the 








<2 ENE ee ee ee ye we 
a 





332 THE NEW JERSEY LAW JOURNAL 


change and asking for a hearing. The Seaview Winery protests that the 
change ‘would cause inconvenience to it.’ A facility of this kind prob- 
ably can never be discontinued without inconvenience to someone. Incon- 
venience to an individual shipper cannot, however, suffice to justify an 
order for its continuance when the expense, as in this case, is so out of 
proportion to the revenue. The Board, therefore, will grant permission 
to discontinue the express service. As, however, the Seaview Winery 
was not heard, and it may be assumed had no knowledge of the hearing, 
if it is of the opinion that it can show at a further hearing that an order 
requiring a resumption of service would be justified and should issue, it 
may file a petition for such hearing, and this will be given due consider- 
ation by the Board.” Decision Aug. 10, 1925. Mr. S. R. Smith for 
American Railway Express Company. Mr. Geo. A. Bourgeois for the 
Atlantic City and Shore Railroad Company. 


Ocean City v. Atlantic City Electric Co—Complaint that for several 
years the Electric Co. had failed to furnish safe and adequate service, at 
various times leaving the city, public buildings, etc., in total darkness, 
and asking that the Co. be required to equip its plant to give proper ser- 
vice. The Co. responded denying inadequacy of its plant, and, as to 
one evening, contended the darkness was caused by “a direct act of 
God” through lightning. The Board dismissed the complaint, holding 
that “the Company is doing everything that can be reasonably expected, 
both in the matter of construction and operation to render safe, proper 
and adequate service.” Decision Aug. 13, 1925. Mr. A. C. Boswell for 
City of Ocean City. Mr. Joseph Thompson for Atlantic City Electric 
Company. 


In re Trenton & Mercer County Traction Co.—Requests that the 
Company be required to supply street railway service on Stuyvesant ave- 
nue, west of Whittlesey road, in Trenton. A row of 20 double houses 
had been built, and 34 residences out of 40 were occupied, while other 
large improvements were in course. The condition of the street was 
one of the objections urged by the Company, and the latter feared it 
might be obligated to pave the same. The Board: “In the Board’s 
opinion the exercise of the franchise and the supply of service beyond 
the present terminus would not impose under present conditions an 
excessive burden upon the Company; that there is a sufficient number of 
residents west of Whittlesey Avenue to warrant this service being pro- 
vided, and that this should be furnished to the point mentioned hereto- 
fore,” (i. e., the row of residences gow constructed). Decision Aug. 13, 
1925. Mr. William E. Blackman for the Hiltonia Realty Company. Mr. 
Rankin Johnson for the Trenton & Mercer County Traction Corpo- 
ration. 


Schwarzenbach-Huber Co. v. Hackensack Water Co.—Petition ob- 
jecting to schedule of rates for fire sprinkler service connections, made 
effective Mar. 1, 1922, by the Board. The claim of the complainants was 
that the sprinkler service should be considered as a part of the public 
fire service payable by taxes and the large part of the cost should be 
borne by that service, i. e., by the municipality. 
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The Board, holding the rates were proper, said: ‘The Courts of this 
State have not passed on the question now before us, but the Courts of 
other States have repeatedly held that there is no obligation on a munici- 
pality to furnish any fire protection other than the regular city system 
and that a charge was proper for an additional installation for special fire 
protection made for the benefit of an individual. That although the 
installation by a private property owner of an automatic fire sprinkler 
system connected with a municipality-owned water plant may be of great 
benefit to the city and to the public in general, yet the one installing the 
system likewise acquires a distinct personal advantage and imposes on the 
municipal water plant a peculiar service, personal to himself, for which 
he may be compelled to pay. Edgerly & Co. v. City of Ottumwa, 174 
Iowa 205; 156 N. W. 388. The charge for sprinkler service is proper, 
whether the water is actually used or merely made available for use; the 
benefit to the petitioners comes as the direct result of an appropriation of 
power and water which is the property of another, and the law implies 
a contract to pay the reasonable value of the protection thereby obtained. 
Cox v. Abbeville Furn. Co., 54 S. E. Rep. 830; 75 S. Car. 48. See also 
Shaw Stocking Co. v. City of Lowell, 199 Mass. 118. As to the form 
of the rate schedule and the method of apportionment of the costs of 
fire service, these questions were before the Court of Errors and Appeals 
in the case of Elizabeth v. Board of Public Utility Commissioners, 123 
Atl. 358, and in the case of Hackensack Water Company, 119 Atl. 84, and 
have received judicial approval.” Petition dismissed. Decision Aug. 
19, 1925. Mr. J. Emil Walscheid for Complainant. Mr. William M. 
Wherry for Respondent. 


In re Borough of Keansburg.—Application for permission to secure 
water in the Township of Middletown. Petition operates a municipal 
water plant; the Township adjoins the Borough; part of the Township 
is supplied with water from the Ideal Beach Water Co., which Company 
will supply the eight owners of property outside of the Borough seeking 
the supply for only a portion of the year (May 1 to October 1), but the 
Borough will supply them for the whole year. 

The Board: “The Ideal Beach Water Company applied to the 
Board in 1924 for an increase in rates. During the hearings the matter of 
all-year-round service was considered by the Board. The Board, in its deci- 
sion in the matter, dated October 14th, 1924, found that the company should 
maintain service throughout the year. From the testimony in the instant 
case it is evident that the Ideal Beach Water Company has made no 
arrangements to give this all-year-round service, although nearly a year 
has elapsed since the Board found that it should so arrange. It has been 
the policy of this Board to protect a utility from competition by another 
when such utility furnishes safe, proper and adequate service to all appli- 
cants. It is apparent that the Ideal Beach Water Company is not pre- 
pared to give such service and that individual applicants suffer injury 
through such failure. Under these circumstances the Board will not 
object to the applicant Borough furnishing the reasonable service to which 
the citizens of Middletown Township are entitled.” Decision Aug. 13, 
1925. Mr. H. W. Roberts for Borough of Keansburg. Mr. L. Edw. 
Herrmann for Ideal Beach Water Co. [Objector applied later for a 
rehearing, but on Oct. 15th original order was maintained]. 
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In re Public Service Electric & Gas Co.—Application to install gas 
holder in the Borough of Dumont, under Chap. 146, Laws of 1924. Pe- 
titioner purchased a plot for it; the borough objecting, a second plot was 
bought; on more objections other tracts were proposed by the borough 
officials and citizens. The Board determined that Plot No. 2 was a rea- 
sonable and proper one, but if the municipality filed, by Sept. 6, applica- 
tion to change to Plot No. 1 that would be approved. Decision Aug. 25, 
1925. Mr. E. W. Wakelee for Public Service Rwy. Co. Mr. George 
L. Record for Borough of Dumont. 





MISCELLANY 





ADMISSION TO JU. S. SUPREME 
COURT 





In June last the United States 
Supreme Court promulgated a new 
set of regulations made necessary by 
legislation passed at the last session 
of Congress to give it greater dis- 
cretionary latitude in determining 
what cases it will review and to 
bring about a considerable reduc- 
tion in its burden. 


One of the most drastic changes 
in the Court’s new rules which took 
effect July 1 amends the regulations 
governing admission to practice be- 
fore the Court. Justice VanDe- 
vanter, selected by the Court to 
explain the rules, said that, despite 
commendable cooperation on the 
part of the members of the Bar to 
see that applicants for admission 
possessed the necessary qualifica- 
tions, it had been found that men 
under sentence and others disbarred 
in their home States had been ad- 
mitted to membership. Because of 
this condition the Court introduced 
a rule which requires that an appli- 
cant possessing the necessary qual- 
ifications shall file with the Clerk of 
the Court a certificate from the pre- 
siding Judge or Clerk of the highest 
Court of the State where he is ad- 
mitted to practice showing that he 
possesses the requisite qualifica- 
tions, and shall also file a personal 


statement showing the date and 
place of birth, the names of his 
parents and other details of his his- 
tory. 





PORTRAIT OF CHANCELLOR 
KENT 

Last August the interesting cere- 
mony took place in the Hall of 
Gray’s Inn, London, of the presen- 
tation on behalf of the alumni of 
the School of Law of Columbia 
University, New York, to the Coun- 
cil of Legal Education, of a fine 
portrait of Chancellor Kent, the 
famous American jurist, who has 
been described as the “Blackstone 
of America.” The portrait was un- 
veiled and presented by Mr. Justice 
Edward Finch, Judge of the Su- 
preme Court of New York, and was 
accepted for the Council by Lord 
Justice Atkin, chairman of that 
body. It is a copy, made in oil 
by Mary Fairchild Low, of the on- 
ly portrait in existence of Chancel- 
lor Kent, painted by Rembrandt 
Peale, of New York, and now in 
the possession of the subject’s great- 
grandson. Until a permanent place 
for it has been found it will remain 
at Gray’s Inn. Dr. Murray Butler 
of Columbia University also spoke. 

In unveiling the portrait Mr. Jus- 
tice Finch said that after graduat- 
ing from college, acquiring a few 
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minor legal positions, and serving 
in the State Legislature, Kent be- 
came a Professor in the School of 
Law of Columbia University. He 
was there only a short time before 
he became Recorder of New York, 
then, in 1798, a Judge of the Su- 
preme Court, in 1805 Chief Justice, 
and in 1814 Chancellor of New 
York. During the twenty-two years 
he filled the last position he found- 
ed the equity jurisprudence of 
America, which up to that time had 
not been very popular. He also 
founded the practice of Judges giv- 
ing the reason for their decisions. 
Previously they had thought it suf- 
ficient to give their decisions with- 
out their reasons, and even after 
Kent’s time there was a reluctance 
to give their reasons. When he was 
compulsorily retired at the age of 
60 according to law Kent again be- 
came a Professor at Columbia Uni- 
versity, and there gave the lectures 
which were subsequently published 
in “Kent’s Commentaries.” It was 
very curious that in the year the 
“Commentaries” were published 
they were noted as the “best sell- 
ers.” For their lucidity and range 
and learning they had always held 
a high place in jurisprudence. To 
the alumni of the School of Law it 
seemed very appropriate that the 
Council of Legal Education in Eng- 
land should have a portrait of a 
man who, in founding the equity 
side of the law in America, turned 
to the English decisions for his di- 
gest. The portrait symbolised a 
union between two bodies who were 
engaged in the great work of legal 
education, and the donors sincerely 
hoped it might help in upbuilding 
that friendship and codperation be- 
tween the two great English-speak- 
ing peoples which meant so much in 
the future for the peace of the 
world and the advancement of civ- 
ilization, and for humanity. 
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Mr. Oscar JEFFERY 


Mr. Oscar Jeffery, long the dean 
of the Warren county Bar, but who 
recently retired from practice, died 
on October 17 at the home of his 
son, Oscar W. Jeffery, in Engle- 
wood, aged 87 years. 

Mr. Jeffery was born at Lock- 
port, N. Y., August 31, 1838, his 
father being Joseph Jeffery, who 
had come from the South and lo- 
cated in Lockport in 1825 as a mer- 
chant, and his mother, Adaline 
Brush, whose ancestry dates back 
to the Eastern part of Long Island 
in 1675. As his father died when 
Oscar was an infant, and his moth- 
er when he was eleven years of age, 
he was thrown upon his own re- 
sources. After a common school 
education he became clerk in a store 
at Johnsonburg, N. J., remaining 
there eight years, in the meantime 
reading law as a registered student 
under David Thompson, of New- 
ton. He was admitted as an at- 
torney in New Jersey at the No- 
vember Term, 1864, and as coun- 
selor three years later; also became 
a Special Master in Chancery and 
a Supreme Court Commissioner. 

Mr. Jeffery located at Washing- 
ton, N. J., in January, 1865, and 
practiced there continuously until 
November, 1923, a period of nearly 
59 years. Then, being about to re- 
move to Englewood, he was hon- 
ored with a farewell banquet by the 
M. E. Church in Washington, he 
having been a pillar in that organi- 
zation and a leader in civic affairs 
for half a century. In 1892 he was 
author of “Jeffery’s Law Prece- 
dents,” published by this Law 
JourRNAL, a volume of nearly 1,000 
pages, adapted to the common law 
practice in New Jersey, a work 
which had a large sale and was ex- 
tremely useful to the profession. 
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He was for a time a member of the 
Board of School Trustees of Wash- 
ington, counsel for that borough 
and chairman of the Warren Coun- 
ty Republican Committee; also for 
nine years he was Washington’s 
postmaster. In religious, civil and 
political affairs he was long prom- 
inent. His practice was always large, 
locally, and to it he gave energy and 
time without stint. His character 
was unsullied. 


On Feb. 8, 1870, Mr. Jeffery 
married Miss Emma L., daughter 
of John and Susan A. (Cutter) 
Wilde, of Paterson. She died Jan. 
I, 1913. He leaves the son above 
mentioned, a New York lawyer, 
born 1872, who is a member of 
the State Board of Education of 
New Jersey. 





PASSAIC BAR RESOLUTIONS ON 
MR. McCRAN 





The members of the Passaic 
County Bar record with sorrow the 
death of Thomas F. McCran on 
the nineteenth day of September, 
1925, and adopt the following min- 
utes as a tribute of respect to his 
memory : 

Mr. McCran was born in New- 
ark, on the second day of Decem- 
ber, 1875, and came to the City of 
Paterson at a very early age. He 
was graduated from Seton Hall 
College in June, 1896, and imme- 
diately thereafter began the study 
of law. He was admitted to the 
Bar at the November Term of the 
Supreme Court in 1899 and began 
the practice of his profession in this 
city. 

His first public office was that of 
City Attorney of Paterson. He 
later became a member of the As- 
sembly and Speaker of the House. 
In 1912 he was elected to the Sen- 


ate of New Jersey and subsequently 
served as President of the Senate. 

His legislative career was one of 
great distinction. On every public 
question he bestowed untiring in- 
dustry and uncommon zeal. He re- 
ceived, in consequence, State-wide 
prominence as an able legislator. 
His rare skill as a parliamentarian, 
combined with great native ability, 
made him formidable in debate. 

In 1919 Governor Edge appoint- 
ed him Attorney-General. He had 
a distinguished career as the chief 
law officer of the State. He mer- 
ited and received public applause 
for his conduct of that high office. 
It is the general voice that he ren- 
dered very valuable service to the 
State. 

He was of high courage on all 
public questions and had ever be- 
fore him an exalted view of his 
duty. He had an attractive per- 
sonality, was a skillful and thor- 
ough lawyer, a forceful and logical 
speaker, an eminent advocate and 
always and everywhere a man of 
the highest character and principle. 

He was at the very crest of his 
power at the time of his death and 
the public expected many years of 
fruitful service and his friends 
many years of warm and tender 
friendship. 

His career is a shining example 
to the young men of the Bar for 
guidance and emulation. 

Our Bar has lost a brilliant mem- 
ber and the people of the State an 
incorruptible champion. 

We express our warmest sym- 
pathy to his family and request that 
these resolutions be recorded in the 
minutes of the Circuit Court. 
WituiaM B. Gourtey, Chairman 
Epwarp F. Merrey, 

Joun Pomrret, Jr., 
Committee on Resolutions. 

Dated October 2nd, 1925. 
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